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this section. The method for calcu-
lating the weighted average disparity
percentage is set out in the appendix to
this subpart.

(c) Per pupil figure computations. In
calculating the current expenditures or
revenue disparities under this section,
computations of per pupil figures are
made on one of the following bases:

(1) The per pupil amount of current
expenditures or revenue for an LEA is
computed on the basis of the total
number of pupils receiving free public
education in the schools of the agency.
The total number of pupils is deter-
mined in accordance with whatever
standard measurement of pupil count
is used in the State.

(2) If a State aid program uses

“weighted pupil,” “classroom,” “in-
structional unit,”” or another des-
ignated measure of need in deter-

mining allocations of State aid to take
account of special cost differentials,
the computation of per pupil revenue
or current expenditures may be made
on those bases. The two allowable cat-
egories of special cost differentials
are—

(i) Those associated with pupils hav-
ing special educational needs, such as
children with disabilities, economi-
cally disadvantaged children, non-
English speaking children, and gifted
and talented children; and

(ii) Those associated with particular
types of LEAs such as those affected by
geographical isolation, sparsity or den-
sity of population, high cost of living,
or special socioeconomic characteris-
tics within the area served by an LEA.

(d) Revenues and current expenditures
included in determinations. All revenues
or current expenditures must be in-
cluded for each LEA in the State in de-
termining the percentage of disparity
under paragraph (a) of this section.

(Authority: 20 U.S.C. 7709)

[60 FR 50778, Sept. 29, 1995, as amended at 62
FR 35419, July 1, 1997]

§222.163 What proportion of Impact
Aid funds may a State take into
consideration upon certification?

(@) Provision of law. Section
8009(d)(1)(B) provides that, upon certifi-
cation by the Secretary, in allocating
State aid a State may consider as local
resources funds received under sections
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8002 and 8003(b) (including hold harm-
less payments calculated under section
8003(e)) and Pub. L. 81-874 only in pro-
portion to the share that local tax rev-
enues covered under a State equali-
zation program are of total local tax
revenues. Determinations of propor-
tionality must be made on a case-by-
case basis for each LEA affected and
not on the basis of a general rule to be
applied throughout a State.

(Authority: 20 U.S.C. 7709)

(b) Computation of proportion. (1) In
computing the share that local tax rev-
enues covered under a State equali-
zation program are of total local tax
revenues for an LEA with respect to a
program qualifying under §222.162, the
proportion is obtained by dividing the
amount of local tax revenues covered
under the equalization program by the
total local tax revenues attributable to
current expenditures for free public
education within that LEA.

(2) In cases where there are no local
tax revenues for current expenditures
and the State provides all of those rev-
enues on behalf of the LEA, the State
may consider up to 100 percent of the
funds received under the Act by that
LEA in allocating State aid.

(Authority: 20 U.S.C. 7709(d)(1)(B))

(c) Application of proportion to Impact
Aid payments. Except as provided in
§222.161(a)(1)(ii) and (iii), the propor-
tion established under this section (or
a lesser proportion) for any LEA re-
ceiving payments under sections 8002
and 8003(b) (including hold harmless
payments calculated under section
8003(e)) and Pub. L. 81-874 may be ap-
plied by a State to actual receipts of
those payments or payments under
Pub. L. 81-874.

(Authority: 20 U.S.C. 7709(d)(1)(B))

§222.164 What procedures does the
Secretary follow in making a deter-
mination under section 8009?

(a) Initiation. (1) A proceeding under
this subpart leading to a determination
by the Secretary under section 8009
may be initiated—

(i) By the State educational agency
(SEA) or other appropriate agency of
the State;

(ii) By an LEA; or
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(iii) By the Secretary, if the Sec-
retary has reason to believe that the
State’s action is in violation of section
8009.

(2) Whenever a proceeding under this
subpart is initiated, the party initi-
ating the proceeding shall give ade-
quate notice to the State and all LEAs
in the State and provide them with a
complete copy of the submission initi-
ating the proceeding. In addition, the
party initiating the proceeding shall
notify the State and all LEAs in the
State of their right to request from the
Secretary, within 30 days of the initi-
ation of a proceeding, the opportunity
to present their views to the Secretary
before the Secretary makes a deter-
mination.

(b) Submission. (1) A submission by a
State or LEA under this section must
be made in the manner requested by
the Secretary and must contain the in-
formation and assurances as may be re-
quired by the Secretary in order to
reach a determination under section
8009 and this subpart.

(2)(i) A State in a submission shall—

(A) Demonstrate how its State aid
program comports with §222.162; and

(B) Demonstrate for each LEA receiv-
ing funds under the Act that the pro-
portion of those funds that will be
taken into consideration comports
with §222.163.

(ii) The submission must be received
by the Secretary no later than 120 cal-
endar days before the beginning of the
State’s fiscal year for the year of the
determination, and must include (ex-
cept as provided in §222.161(c)(2)) final
second preceding fiscal year disparity
data enabling the Secretary to deter-
mine whether the standard in §222.162
has been met. The submission is con-
sidered timely if received by the Sec-
retary on or before the filing deadline
or if it bears a U.S. Postal Service
postmark dated on or before the filing
deadline.

(3) An LEA in a submission must
demonstrate whether the State aid pro-
gram comports with section 8009.

(4) Whenever a proceeding is initiated
under this subpart, the Secretary may
request from a State the data deemed
necessary to make a determination. A
failure on the part of a State to comply
with that request within a reasonable

§222.164

period of time results in a summary de-
termination by the Secretary that the
State aid program of that State does
not comport with the regulations in
this subpart.

(5) Before making a determination
under section 8009, the Secretary af-
fords the State, and all LEAs in the
State, an opportunity to present their
views as follows:

(i) Upon receipt of a timely request
for a predetermination hearing, the
Secretary notifies all LEAs and the
State of the time and place of the pre-
determination hearing.

(ii) Predetermination hearings are
informal and any LEA and the State
may participate whether or not they
requested the predetermination hear-
ing.

(iii) At the conclusion of the pre-
determination hearing, the Secretary
holds the record open for 15 days for
the submission of post-hearing com-
ments. The Secretary may extend the
period for post-hearing comments for
good cause for up to an additional 15
days.

(iv) Instead of a predetermination
hearing, if the party or parties request-
ing the predetermination hearing
agree, they may present their views to
the Secretary exclusively in writing. In
such a case, the Secretary notifies all
LEAs and the State that this alter-
native procedure is being followed and
that they have up to 30 days from the
date of the notice in which to submit
their views in writing. Any LEA or the
State may submit its views in writing
within the specified time, regardless of
whether it requested the opportunity
to present its views.

(c) Determinations. The Secretary re-
views the participants’ submissions
and any views presented at a pre-
determination hearing under paragraph
(b)(5) of this section, including views
submitted during the post-hearing
comment period. Based upon this re-
view, the Secretary issues a written de-
termination setting forth the reasons
for the determination in sufficient de-
tail to enable the State or LEAs to re-
spond. The Secretary affords reason-
able notice of a determination under
this subpart and the opportunity for a
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hearing to the State or any LEA ad-
versely affected by the determination.

(Approved by the Office of Management and
Budget under control number 1810-0036)

(Authority: 20 U.S.C. 7709)

NOTE TO PARAGRAPH (b)(2) OF THIS SECTION:
The U.S. Postal Service does not uniformly
provide a dated postmark. Before relying on
this method, an applicant should check with
its local post office.

[60 FR 50778, Sept. 29, 1995, as amended at 62
FR 35419, July 1, 1997]

§222.165 What procedures does the
Secretary follow after making a de-
termination under section 8009?

(a) Request for hearing. (1) A State or
LEA that is adversely affected by a de-
termination under section 8009 and this
subpart and that desires a hearing re-
garding that determination must sub-
mit a written request for a hearing
within 30 days of receipt of the deter-
mination. The time within which a re-
quest must be filed may not be ex-
tended unless the Secretary, or the
Secretary’s delegatee, extends the time
in writing at the time notice of the de-
termination is given.

(2) A request for a hearing in accord-
ance with this section must specify the
issues of fact and law to be considered.

(3) If an LEA requests a hearing, it
must furnish a copy of the request to
the State. If a State requests a hear-
ing, it must furnish a copy of the re-
quest to all LEAs in the State.

(b) Right to intervene. Any LEA or
State that is adversely affected by a
determination shall have the right of
intervention in the hearing.

(c) Time and place of hearing. The
hearing is held at a time and place
fixed by the Secretary or the Sec-
retary’s delegatee (with due regard to
the mutual convenience of the parties).

(d) Counsel. In all proceedings under
this section, all parties may be rep-
resented by counsel.

(e) Proceedings. (1) The Secretary re-
fers the matter in controversy to an
administrative law judge (ALJ) ap-
pointed under 5 U.S.C. 3105.

(2) The ALJ is bound by all applica-
ble statutes and regulations and may
neither waive them nor rule them in-
valid.

(f) Filing requirements. (1) Any written
submission under this section must be
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filed by hand-delivery, mail, or fac-
simile transmission. The Secretary dis-
courages the use of facsimile trans-
mission for documents longer than five
pages.

(2) If agreed upon by the parties,
service of a document may be made
upon the other party by facsimile
transmission.

(3) The filing date for a written sub-
mission under this section is the date
the document is—

(i) Hand-delivered;

(ii) Mailed; or

(iii) Sent by facsimile transmission.

(4) A party filing by facsimile trans-
mission is responsible for confirming
that a complete and legible copy of the
document was received by the Depart-
ment.

(5) Any party filing a document by
facsimile transmission must file a fol-
low-up hard copy by hand-delivery or
mail within a reasonable period of
time.

(g) Procedural rules. (1) If, in the opin-
ion of the ALJ, no dispute exists as to
a material fact the resolution of which
would be materially assisted by oral
testimony, the ALJ shall afford each
party to the proceeding an opportunity
to present its case—

(i) In whole or in part in writing; or

(if) In an informal conference after
affording each party sufficient notice
of the issues to be considered.

(2) With respect to hearings involving
a dispute as to a material fact the reso-
lution of which would be materially as-
sisted by oral testimony, the ALJ shall
afford the following procedures to each
party:

(i) Sufficient notice of the issues to
be considered at the hearing.

(if) An opportunity to make a record
of the proceedings.

(iii) An opportunity to present wit-
nesses on the party’s behalf.

(iv) An opportunity to cross-examine
other witnesses either orally or
through written interrogatories.

(h) Decisions. (1) The ALJ—

(i) Makes written findings and an ini-
tial decision based upon the hearing
record; and

(ii) Forwards to the Secretary, and
mails to each party, a copy of the writ-
ten findings and initial decision.
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